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CONTRACTS PAYABLE IN GOLD
& By Guoree C. Taoren, Washington, D.C.
Tﬁ‘] Holders of commercial paper and parties to contracts, involving
‘%» pifiong of dollavs, stipulating for dpa.yment in dollers in gold, or “in
% gmerican gold eoin” or “in gold cein of the United States of or
u’;‘*‘-% equal to the standard of weight aund fineness existing” on a certain
.2' date, or “in gold and silver coin, lawiul money of the United States”,
a; ekc , are interested in the legal import of the qualifying phrases, in
% the face of present suspension of gold payments and the possibiiity
‘it of & depreciated currency. .
g . In a recent Er:%]ish case, Mr, Justice Farwell, in chancery, has
B held, under & bond providing for payment of “the som of 100 pounds
7k sterlinr in gold coin of the United Kingdom of or equal to the stand-
it ard weight and fineness existing’’ on the date of the boud, there was
bE.- an obligation to pay 100 pounds in gold currency, satisfied by tender-
¥ie’ ing 100 pounds 1n any form that was legal tender in England. (In
;8 Soriste Totercommunale Belge d’Electricite.)
i+ A similer conclusion was reached In many American cases in State
e tourts when their jurisdiction firet was invoked to give effect to the
&% _effort of business men o avaid loss through com 15301’5’ aceeptance
" - of & tender of depreciated currency in payment of debts incurred for
s zold consideration, in the era of the “greenbacks.”

~ .The laws of the TUnited States reco%nize twe kinds of money,
. nannely coin and paper.” The term ‘“dollars in specie” means gold
¢ or silver eoined do]}jars “Dollars in eurrency® means dollars in
. hotes or any paper money current in the community. (Trebilcock v,

Wilson (1872) 12 Wall. 687, 20 L. Bd. 460.)

- A Missouri contract of June 17, 1862, to pay “in the current gold
toin of the United States, in full tale and count, without regard to
ki7  &ny lega) tender that may be established or declared by any law of
Congress” was held satisfied by payment in the nominal value in
g,n{, egal tender money. The court said thet it wes not a contrach
fo be paid in bullion, or in so many pounds or ounces of gold, but in
& certain number of dollars, in coin.  The transection did not regard
gold 8s & commodity bub as money. The Legal Tender Act had
wade Treasury notes of like value with gold. As a lega] medium
there could be no distinction between notes and gold. The theory
of the suit brought on contracts payable in gpecific chattels is that
the eourf’s judgment is not for payment in articles in kind, but for

1 damages resulting to the creditor in comsequence of breech of
confract, and this judgment can be paid off and satisfied in whatever
i’glomj‘f igi)e law has elothed with the attributes of legal tender. Al-

Ougl 1t was a notorious fact that for purposes of trade and in com-
Wwereisl transactions s difference was mede between Treasury notes
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2 H CONTRACTS PAYARBLE IN GOLD»

and specie coin, whatever fluctuations might arise from extranaoyy” 48
canses, the debtor’s right to pay in whatever medium he choogeg i
could not be affected. In administering the law, it was Decessary ug
that gold and Treasury notes should be considered equal, (Apped v, X
Woltmann (1860) 38 Mo. 194.) A note payable “in gold” was helq -4
enforceable only for the face value of the note payable in any lawtyl
money, and & judgment for a premium on gold in addition wag
declared invelid. (Henderson v. MePike (1864} 35 Mo. 255.)

A ground rent payable in “lawful silver money of the United Stateg
of America’ was satisfied in Pennsylvania by payment of Treas :
notes of the issue of February 25, 1862, the court saying that the
addition of the word “silver’’ was merely descriptive of the “lawfyl
money”’ and bound neither party. It meant simply a kind of lawful
money in which the tender could be made, not a prohibition of othep
forms of money. It was declared that no party could exaet, and ne
Ea,rt.y consent to, a stipulation impugning the power of the law-making
Sranc§1 of the Government. (Shollenberger v. Brinton (1866) 52 Pa.

1. 9. -3

In another Pennsylvania case, the defendant promised to pay &
certain number of dollars, “silver money of the United States, ench
dollar weighing 17 pennyweights and 6 grains at least.” Upon the
plaintiff 's demand for a certain amount due in 1863, the defendant
tendered Treasury notes of the issues of February 25, 1862, and July
11,-1862. The plea. of tender “in lawful money of the United States’
was sustained. (Mervine v. Sailor (1866) 52 Pa. St. 4.) L

The decision was the same way in another action in Pennsylvania

-on g promissory note wherein there was a promise to pay a certain,
number of dollars “in gold, without defalcation?”, and the plaintiff,
.demanded gold, or if the defendant had not the gold, that he would
atoept United States legal-tender notes, adding the premuim on gold;
33 percent. (Laughlin v. Harvey (1866) 52 Pa. St. 9, 30.) 2

In the same State, plaintiffs had deposited gold in the defendants’

bank and received & certificate as follows: -t

- has deposited in this office dollars, gold, payable to the order of
herself on surrender of this certificate, in like funds, with interest. y

. On demand for gold, the defendants offered legal tender notes,
which was held sufficient. (Senford v. Hays (1866) 52 Pa. 8t. 9, 26.)

In a Pennsylvania action in assumpsit on a bank’s promise to PaY
$14,145, the paper bearing on its margin ‘$14,145 specie”, it wa§
admitted that the consideration was gold and that “gpecie’ meant

E&yable in coin, gold or silver. A tender of legal tender notes was
eld good. (Graham v. Marshell (1866) 52 Pa. St. 9, 28.)
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,, In assumpsit for money had and received, gold having been pledged ’{
gs security, it was held that the demages should not include any X
premium on gold, and that, even if the action was In the form 0 v;‘é
trover only the value at the time of conversion could be ellowed % B
demages, (Frothingham v. Morse (1864) 45 N.H. 545.) oM PR
" In New York, the words *‘in specie, gold, and silver coin™ were hﬂ
not to effect the right to discharge an obligation, for the payment 0 S
certain number of dollars, by paying in legal tender notes.” (Murrg¥iin
v. Harrison (1867) 47 Barb. 484, affirmed (1868) 52 Barb. 427.) 4 fhyi
also & bill of exchange payable ““in specie or its equivalent” couk ok
paid in legal tender notes called “greenbacks.” (Jones ¥. Smihk

(1867) 48 Barb, 552.)
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4 % GONTRACTS PAYABLE IN GOLD%

‘current money and no longer possessed the functions of nationg)
instruments of exchange, becoming merely articles of commereg
having the same characteristics and being liable to the same Ja
disposition as other articles of commerce when subject matier of
contracts. (Bank of Commonweolih v. Van Vieck (1867) 49 Barh
508.) )

. And @ stipulation to pay rent “in American gold coin® could ot
be discharged by payment in legal tender notes of a nominally equal
amount with the gold promised, unless it should happen that the TDofes
were at par with American gold in the market. (Ayers v. Kouffman
{1868) 37 Ga. 600, 95 Amer. Dec. 367.)

A note given in August 1863 providing—

Six months after date, without grace, for value received, I promise 4o pay to
the order of A the sum of dollars in gold coin of the standard valye of
1860 of the United States of America, with interest at And # gaid
prinefpal and interest Is not paid 1 gold coin, as above stated, then, for valne
roceived, I promise $o pay to the order of said A, in addition thereto, and as
damages, such forther amount and percentage as may be equal to the diferencs
in value at marke$ between puch gold coin and paper evidence of indebted.

niess of the States or of the United States that are or may be hereafter made g Ingal
tender in payment of debis by the laws of this State or of the United States—

was construed as manifesting a first intention of the payee to secure
o payment in gold if such payment could be enforced lawfully; and,
secondly, if that could not be done, payment in legal tender notes
at.their value (at the place stated in the note) when converted into
gold. (Lane v. Gluckauf (1865) 28 Cal. 288, 87 Amer. Dee. 121.)
, . The plaintiffs, depositors in defendants’ bank, alleged a banking
custom in the Disirict of Columbia of receiving gold and silver coin
" and money currency to be returned in kind, separate entries beu;g
kept as to the classes of money deposited, and balances maintain
* as_to those classes; in February 1864, having a balance in coin, they
drew checks for coin which the defendants refused to pay in coin;
that coin at that time was worth $1.57 in Tressury notes. Plain-
tiffs sought enmpensation in damages for injuries resulting by the
defendants’ refusal to pay the checks. Defendants plead: (1) That
they did not promise as alleged, and (2) that, upon presentation of
the checks, they offered to pay in Treasury notes made legal tender
in payment of debis by the act of February 25, 1862. .
" The trial court excluded testimony offered to prove the alleged
custom as to the difference in receiving and paying depostts in coin ar\:}i
paper money, and instructed the jury: -
If the jury find from the evidence that the defendants were bankers in 1362
and 1862 and that the comn mentioned in the declaration was deposited with ral

defendants as bankers, to be paid in coin, said deposit created a debt from tht:
defendants to the plaintiffs which could he discharged by payment or offer

pay the same in legal tender notes; and if the jury further find fhat said tendet
was made, the plaintiffs sre not entitled to recover.” :

In affirming judgment for the defendants, the Supreme Court Sgi‘:
that the clear inference from the whole testimony was that

deposits were made without condition or special agreement of s2¥ -

kind, and that in such cases the law was well settled that the depositor
parts with title o his money and loans it to the bank, and the “3315;
action is not affected by the charscter of the money in Whlc}; the
deposit is made. The bank becomes liable for the amount DI <d
debt, which can be discharged by such money payment as is bi’ ,:} )
legal tender. (Thompson v. Riggs (1867), 5 Wall. 663, 18 L.Ed.

CN W TN



4 CONTRACTS PAYARLE IN GOLD" 5

‘Howsver, the court also said that contracts between a banker and
his customers doubtless are required to be performed, and must be
eonstrued in the same way as contracis between other parties,

When thae banker specially aprees to pay in bullion or in eoln he must do so or
aiswer in damages for its velue; and =o if one agrees bo pay in depreciated paper
the tender of that paper iz a good tender, and in default of payment the promises
wgn Tecover only its market value and not its nominz] value,  {Some case.)

_ All of these American decisions were rendered long before the
epctment of the Parity Act of 1800, providing that—

The dollar, consisting of 25 8 grains of gold nine-tenths fine shall be the stand-
&rd unit of value, and &1 forms of money issued or coined by the United States
¢hall be maintained at a parily of value with this standard, and it shall be the
duty of the Seeretary of the Treasury to maintain such parity.

This has not heen repealed. Other existing statutes provide:

g} The gold coins of the United Btates shall he legal tender in all payments
»¢ their nominal value when not below the standard weight and limit of tolerance
prev’ ded by law for the single piece, and, when reduced in weight below such
slanda. - and tolerance, shall bhe Iegai tender at valuation in proporiion to theit
scinnl weight. (R.B, sec. 35683.)
. {i} Bilver doliars coined under the acl of February 28, 1378, together with all
sllver doHars coined by the Unifed States of like weight and fineness prior to
{e date of such act shali be a lepal tender, at their nominat value, for all debts
snd dues, public and private, except where otherwise expressly stipulated in the
conizaci,  But nothing in this section shall be construed to authorize the payment
tr #flver of certificaies of deposit issued by the Secretary of the Treasury for
dep.e v of gold bullion.  (Aet Feb. 28, 1878, e. 20, sec. 1, 20 Stat. 25.)
- {¢) The silver coins of the United States in existence June 9, 1879, of smeller
tominations than §1 shall be & legal tender in 21l sums nod exceeding $10 in
gtillqpayxg%nt of all dues, public and private. (Act June 8, 1879, . 12, sec. 3,
wiat B,
") The minor eoins of the United States shall be a legal fender, at their
£ -mr'“ 3. .)for any amount pot exeseding 25 cenis in any one payment.
‘Ahik gge, 7.,
{€} Various commemorative siiver and gold coing (50-cent plece, gold dollar
$ad gold §2.50 pieces), coined ot the mints of the United States under authority
law, are a legal tender in any payment to the amount of their face value,
Farious statutes compiled in secton 461 of itle 31 of the U.S. Code.)
. b‘ Gold certificates of the United Stabes payable to bearer an demand shall
Ra tender in paymen? of all debbs and dues, public and private. (Aot Dec.
fl- 19, ¢. 15, sec. 1, 41 stat. 370.)
- {8} United étates notes shall be lawful money, and a legal fender in payment
Al debts, public and private, within the United States, except for duties on
8porls und Interest on the public debt. (B.S. sec. 3588, derived from statutes
] in 1862 and 1863.)
u‘Dema,nd Treasury notes authorized by the act of July 17, 1861, chapier §,
% act of February 12, 1862, chapter 20, shall be lawlul money and = legal
: 13{?\. i like manner as United States notes. (R.S. set. 3330, derived from acts
te

Spstil and 1882.)

5ﬂ Tressury notes fssued under the act of July 14, 1890, chapter 708, shall be &

. i -er In payment of all debts, public and private, except where otherwise

gr Y stipulated in the contract. (Ach July 14, 1880, e. 708, sec. 2, 26 stat.
)

”

g

“gig. . ;"r.—s

-‘("-n

X M&_\}asury notes issued under the authority of the acts of March 3, 1863,

' et | 73, and Junc 30, 1864, chapter 172, shail be a legal tender o the same

ATt 38 United States notes, for their face value, excluding inferest: Provided,

" g ¥ notes issued under the aci last named shall not be a legal fender

i t'lent or redemption of any notes issued by any bank, bapking association,

My utﬁr' calenlated and intended to circulate as money. (R.S. 3590, derived
= of the dates stated in this section.)

'&I:"‘E}mre anything in the legislation subsequent fo the decision in
"% V. Rodes, supra, which would require & different decision as

&



6. # CONTRACTS PAYABLE IN QOLD®

to !;?e legal import of such phrases as ““dollars payable in gold iign
ﬁt(‘;‘.. r -.w
In forming its opinion on the meaning of that phrase, ot 2
found it ““necessary to look into the statutes regulating 5&;“?'
After reviewing such statubes as it deemed pertitent to the ing 2 e
concerning the import of the quoted phrase, it eoncluded thatutfg' k.
contract for payment in gold should be enforced. The 888e; Linng
in the court's opinion that: (a) Gold and silver coins are logal tende
in all payments; (b) there are two descriptions of meney in use, author,
ized by law, and both made legal tender in payments; and () thy 3
statute denomination of both descriptions is dollars, but they arg .
essentially unlike in nature, the coined dollar being a piece of ¢cly 9
or silver of a prescribed degree of purity and weighing a preseribed -
number of grains, and the note dollar being a promise to pay a1 wined
dollar though not & promise to pay on demand or at any fixed lime,
or, in fact, converfible into & coined dollar, are equally true at they
presend time, within the letter of the sbove-quoted staiutes relating =
to legal tender, without regard to the parity act. i
Does the parity act, quoted above, meke specie and currency -
equivalent if in fact one or the other should become depreciated ia
actual market value? L
The court said, that case, that it was “impossible, in the natureef
things, that these two dollars should be actual eguivalents of 2ach =
other”, and that there was nothing in the Currency Acts “purporting 4
to make them such.” How far they were from being actual equive- -3
lents had been stated earlier in the opinion, i.e., $1 in coin equivalent -
o $2.25 in United States notes.
Under similar civeumstances in the futurs the court sifl] could sa
Tt 3s impossible, in the nature of things, that these two dollars 'hﬂuﬂ
be aciual equivazlents of each other”; but could it say that therdie
" - hothing in the currency laws “purporting to make them such®, in
view of the parity act? P
The parity act does not declars that all forms of money issued
- - coined by the United States are at a parity of value with the standsnd
gold dollar, for that would be declaring to be a fact that which is nok;
or may not be, the fact, or cannot be the permanent fach, V=lue®
purchasing power and that in turn implies varying degrees of willings,
ness of holders of consumable commodities to exchange them fo€
money. If both coin and currency are in circulation, the holder of
commodity desired by different groups of persons, one group [+ S9N g
specie and the ether group currency, surrender 1n exchange j%
money & larger quantity or a better quality of the commodity %
say, specie, than for currency, of equal nominal amounts. I
declaring parity can achieve actual equal acceptability, or prrrhss
power. And so the parify act, in declaring that “all forms of moF e
1ssued or coined by the United States shall be maintained at & pA
of value with” the standard gold dollar, might be construed as {3
declaration of & policy or a mission, and the concluding clause.
shall be the duty of the Secretary of the Treasury to maintain ¥
parity”, as the definition of a dui(}ly. .
When gold is unobtainable and currency in circulation, can ib
said that specie and currency are at a parity? When both * ool
and currency are in circulation in such proportions that the cl“m
much prefer specie and actually will pay a premium therefor, ©
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added that of making all laws which shall be necessary and Pro
for carrying the enumerated powers into execution, and all ot =
gowers vested by the Constitution in the Government of the Unize;
tates, or in any department or officer thercof. (United States
Constitution, art. 1, sec. 8, cl. 18.) The “sound eonstruction of t}
Constitution must allow to the National Legislature that discratig, y
with respect to the means by which the powers it confers are to "
carried Into execution, which will enable that body to perform fha
high duties assigned to it in a manner most beneficial to the people,
Let the end be legitimate, let it be within the scope of the Constay.
tion, and all means which are appropriate, which are plainly adapteg
to_that end, which are not prohibited, but consist with the lattey angd
apirit of the Constitution, are constitutional.” (3*Culloch v. State'sf
Maryland (1819) 4 Wheat. 316, 4 L. Ed. 579.) A
Bo Congress has the implied power to issue currency and to Tovids -
for uniformity in description and value of its currency, as well as tha
express power to coin money and regulate the value thereof; but g
those powers include the power to make the coined money, the valys
of which it can regulate, the exact equivalent of its currency, for tha
uniformity in deseription and value of which it can “provide”?. Iy
this third power implied as “‘necessary” within the doctrine- of
M'Culloch v. Maryland? Con
The regulation of the value of coined money consists in fixing the
classes of coins that shall be issued and a standard of messurement of 3
--_ specie. Similarly, it is possible to elassify bills or notesissued orto by .-
issued and to declare the Government’s promises as to their redemp-
.- . Hion and their receivability by itself in governmental transactions or
in the payment of debts. For some 70 years of the Government’s
- - existence Congress acted under only one of these powers—that of
coining money snd regulating its value. Then it acted upon. the i
other power—that relating to currency. The exercise of thess
different powers resulted in two kinds of national “money”: (Ses
Bronson v. Rodes, supra). But they did not produce two kinds of "%
money of equal value—equal acceptability, equal purchasing powen -
Between 1862 and 1866 the premium on gold rose and fell from 30 {8 . &
160 percent. (See Shollenberger v. Brinton (1866), 52 Pa. St. 9,33}
If “money” is the medium for effecting exchanges and is a measuré 7%
of value, when the law made both species and eurrency legal tende} %
without actual equal purchasing power, gold became a mere commoed™ .
ity or article of commerce (see Bunk of Commonwealth v. Van Viedk
supra) since it had inherent value as a metal, while currency hed 1 p
inherent value, only conceptional value as idesl money. But ¥./d
uniform medinm of exchange is essential to the commerce and proe:£3
perity of every civilized and commercial people. Money as such 80
velue, or is In demand, not because it is more valuable than ';
quantity of property it will purchase, but because it readily can
exchanged fI()JI' any article. (See Brown v. Welch, supra), 1M
existence of two kinds of money, lacking uniformity of exchas
ability, created an impossible situation, or, at least, & situstion WhK=:
tended to nullify the purpose of the legal tender laws. Obwouﬂg&f
lsc):f:r:m. law was necessary to integrate the currency and legal t‘:" 3
aws, "
- The enumerated power from which the power to pass such. & 8%
88 the parity act may be thought to be implied is, of course, the PO



& CONTRACTS PAYABLE IN GOLD» 9

o coin money and regulate its value. The end sought to be accom-
‘plished is to maintein as “money” that which Congress expressly is
empowered to eoin, for that power is to “coin money” and not
therely to stamp coins. The parity act became necessary in order to
‘mpintain the circulation of specie as money and in order effectively
f6 regulate the value of coined money. The end sought to be accom-
‘Wisked by the parity act, therefors, is legitimate and within the scope
of the Constitution. The parity act is an appropriate mesns plainly
adapted to the end in view, i. e., to standardize money for use as a
petional medium of exchange. 1t is only by virtue of law that gold
von is money or legal tender; it is only by virtue of law that paper
notes are money orglega,l tender; and it is only by virtue of law thas
either coin or paper has & declared value; and only by virtue of law
‘ean, eoin and paper be maintained at a parity in order to afford a
proper medium of exchange. A parity law therefore is a necessary
eonplement to the currency laws.
" The ultimate ownership of all property is in the State; individusl
so-called “ownership” is only by virtue of Government, i, e,, law,
‘smounting to mere user; and use must be in accordance with law and
subordinate to the necessities of the State. The fact that citizens,
‘st & given time, may prefer specie to currency, or vice verss, can not
Cyrevent Congress from enacting those Iaws which it deems necessary
o the maintenance of a proper monetary system. If the law makes
#pecie and currency equivalent for purposes of payment, a failure to
3 "E:g"a given sum In specie, according to contract, cannot possibly
- begek an obligation to pay & grester sum in legal-fender notes, what-
- #verpremium men may choose to give for gold, when forced to obtain
K. 1t for'a specific purpose, or when impelled by a spirit of speculation,
- or by distrust of Government. (Brown v. Welch, supra.)

s
i

ol

: 8 the courts cannot control our citizens’ preferences for one
. ',l_hni of money over another kind, or prevent them from giving a
k- premium for the one or the other kind of money, when the fiscal
fe. - Mlnirs of the Government necessitate the adoption of a certain policy,
. CIpressed in constitutional legislative enactment, such as the main-
o o-denense of 4 monetary system consisting of specie and currency, to
3 Acceptable interchangeably as to the value of the dollar, the courts
-~ 320uld not give effect to & stipulation impugning the power of the
R lﬂturt_a to make such laws, and should not apply those laws to the
¥ Qnstruction of contracts in such a way as to gefeat the legitimsate
g 5. PWDosas of those laws, upon the enforcement of which the very
% Sstence of the Government may depend, or, at least, the aggregate

- Well-being of the whole people is contemplated.
%16 1 not strictly correct to say that a contract is “invalid”
; hﬁm_ly because the courts will not enforce it, since enforcement may
'mb?"lthheld from valid promises because some provision of law pro-
its enforcement, such, for example, as the statute of limitations,
8 wani of a legal consideration, valid contracts may be made
o lccanied out between parties, without regard fo legal hmitations,
Dg as the jurisdiction of courts is not invoked to enforce the
linmment. But when judicial enforcement is sought, the courts
¥ tontra, pertinent constitutional] laws tacitly wntten into every

% Q, £ they constrye.

8 contract fo pay dollars tacitly includes the laws of the United
efining “dollar” and regulating the value thereof and pre-
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-

scribing its vsebility as money. And a contracth to pay doluy
gold” or in any other form of money of the United States, t%
Jneorporates into that contract the pa.ritay act declaring all formy ¢ 1]
money issued or to be issued oy the United States at a parity, Heneg ™4
"the courts, in construing such a contract, must read into thes o 3
tract the parity act, and if the promisee bn’ngs all RCHON on £ ey,
“tract, the defendant’s plea that he has tendered in payment ANY Fiopey 7
that is lawful tender under the laws of the United States, i ‘?‘a g
since all forms of money are at a parity and the defendant’s pleaig 8
effect, is that he has tendered the equivalent of the thing promismd -
" Furthermore, although in Bronson v. Rodes, supra, the Supreng 4
Court gaid, that  when contracts made gaﬁ&ble In coin are sued ypg |
judgments may be entered in coined dellars and parts of dollag®
1t is doubtful if it could so rule now, in view of the necessity of 1+ vfing -
into the contract the parity act, for the court would be bownd y
recognize that dollars coined or issued by the United States argaty ¥
parity, from which it follows that judgments in all such cases mu -
be for dollars, or for dollars and parts of dollars, without ﬁun]ifca,ti.
os to coin or paper. If the promise to pay so many dollers in g
be restated as two promises, one to pay dollars and the other o pey .
in gold coin, the courts must read into those two promises the o\isting
pertinent Jaws at the time of the demand, and give judgment 5xfe
promise to pay dollars (which may be satisfled by paymens or Terdee 3
in any lawfpul money that is legal tender), and give no effect to e
promise fo pay in gold coin sinee under the laws the second promm 3
adds nothing to the first promise, i
In other words, the contract creates an obligation to pay dolan®
gold, satisfied by tendering the stated number of dollars in any fos 48
that is legal tender in the United States. 3




